










role as financial beneficiary and junior 
partner of the bauxite companies. 

The issue of company land 

The issue of the vast company holdings of 
land is settled basically (Cf Art 2) by a 
transfer of all company lands to the Gov­
ernment, against compensation based on 
book value and paid in annual, interest­
bearing installments (Cf Part III and IV 
of the agreement). To assure a continuous 
supply of bauxite needed for bauxite 
mining, the Government undertakes to 
grant mining leases which are sufficient to 
feed ALCOA's alumina smelting opera­
tions for the whole term of the contract. 
Should ALCOA decide to expand its 
bauxite mining and alumina refining ope­
rations - which the Government would 
clearly welcome - the Government will 
grant new special mining leases (Art 3 .02) 
to provide sufficient bauxite reserves. In 
granting leases on mining land, the Gov­
ernment will grant 5-years leases (Art 
3.07-c) so as to ensure that only the land 
necessary for bauxite mining is actually 
granted to ALCOA under a mining lease. 

ALCOA will pay the Government a fee 
for using land for mining. The Govern­
ment, in turn, will issue promissory notes 
to ALCOA which will be payable, if the 
mining land is either fully restored or if it 
is returned without mining use. This de­
vice is to ensure ALCOA's compliance 
with the restoration and land return obli­
gation by providing a financial incentive 
(Art 3.08). ALCOA's obligations with re­
spect to restoration of agricultural and 
pastoral use of mining lands shall be, for 
the term of the contract, the obligations 
determined in the 1969 Alumina Industry 
Order (Cf Art 3.10); in effect, ALCOA is, 
by this stabilization clause, protected 
from the Government imposing more res­
trictive or onerous terms by way of sub­
sequent legislation. 

Fiscal regime 

The fiscal regime, at first sight compli-
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cated, is characterized by the Govern­
ment's successful maintenance of the 
production levy, somewhat balanced by 
an income tax mechanism which is to al­
low the companies to obtain US tax cred­
it for income taxes paid in Jamaica, with­
out having to pay more than the produc­
tion levy. This objective is engineered by 
a two-tier system of income tax and pro­
duction levy, with the total amount of in­
come taxes actually paid by ALCOA 
credited against total amount of bauxite 
levy payable (Art 8.03-d). 

General income tax is payable by 
ALCOA under Jamaica's income tax law 
(Cf Art 8.02). Given the US tax credit­
ability of Jamaican income tax (being a 
levy on income and not, as royalties and 
production levy, on production values), 
ALCOA will have an interest to arrive at 
relatively high income tax payments (as 
long as they do not exceed the produc­
tion levy payments) and given the verti­
cally integrated nature of the bauxite in­
dustry, ALCOA and the government of 
Jamaica have an interest to arrive at rela­
tively high taxable profits in Jamaica by 
increasing the export price of Jamaican 
bauxite and alumina sold by the Jamaican 
ALCOA operation to ALCOA's US opera­
tions. 

However, given the scrutiny by the US 
Internal Revenue Department of transfer 
prices before allowing tax creditability 
for taxes paid on assumed profits in Ja. 
maica, attempts by the government of Ja. 
maica to get higher transfer prices for alu­
mina recognized by the US IRS were un­
successful. 

The bauxite levy will be maintained 
(Art 8.03) at a rate of 7.5 per cent of the 
value of aluminium. It is assumed that the 
conversion ratio, i e the number of long 
tons of bauxite to produce one short ton 
of aluminium, is equal to 4.3 (Cf Art 8.03 
-a).

Because of Jamaica's dependency on
bauxite income, a minimum tonnage is 
established (Art 8.03-f). This means that
ALCOA would have to pay a production

levy on the basis of the minimum ton­
nage, even if it produces less. The mini­
mum production requirement is waived in 
two situations: in case of "force majeure" 
or if market conditions require a world­
wide or regional reduction in the produc­
tion of alumina by ALCOA. However, in 
the latter case, both parties will "begin 
discussions concerning the minimum ton­
nage" with the view of maintaining Ja. 
maica's proportionate share in the total 
supply of alumina to the ALCOA corpo­
rate system (Art 8.03-f, 2). Should price 
controls be established in the US on alu­
minium, a review of the production levy 
imposition will have to take place, the 
reason being that the production levy is 
based on US price quotations for alumini­
um metal and Jamaica, as well as ALCOA, 
have an interest in being protected from 
the fiscal repercussions (by way of the 
production levy) of artificially high or 
low prices of aluminium in the US (Art 
8.03-g). Both parties "agree in principle" 
to adjust the production levy for differ­
ent grades and qualities of bauxites, i e 
they agree on the principle that the ope­
ration of the bauxite levy should not dis­
criminate against lower-quality bauxite, 
but have a neutral effect on bauxite min­
ing practices. 

In addition to the bauxite levy and in­
come taxes, there will be a comparatively 
small royalty (Art 8.04 ). The consider­
able role played by company concerns for 
stability - and for an avoidance of the 
1974 unilateral imposition of the bauxite 
levy - are reflected in a number of stabi­
lization clauses: 

• no withholding tax shall be imposed
on dividends or other forms of profit re­
mittance (Art 8.02-b).
• the amount of property tax payable
on land is kept at a reduced level (Art
8.06-a and b)
• import duties are excluded or stab­
ilized (Art 8.05) and, ultimately
• the Government is obliged to nullify
the effect of any additional taxes by in­
demnifying ALCOA for the effect of such
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additional tax or other Government levies 
(Art 8.07). 

In effect, this is a stabilization clause 
which may seem to recognize the power 
of government to enact new levies and 
taxes (often reaffirmed by governments, 
courts and lawyers in Jamaica), but in 
fact nullifies the financial effect of such 
subsequent enactments by a government 
obligation to compensate the financial 
impact on ALCOA. In other words, this 
very modern and subtle stabilization 
clause recognizes the legislative power of 
government to enact new taxes affecting 
the operations, subject to the condition 
that the government has to compensate 
the company for any new taxes imposed. 

While the tax regime is characterized 
by the manifold expressions of ALCOA's 
concern not to experience a repetition of 
the 1974 bauxite levy, a number of adap­
tion mechanisms attempt to make the fis­
cal regime more flexible: not only are 
both parties required to discuss an adjust­
ment of the minimum production re­
quirement, but they are also obliged to 
review the production levy in case of US 
price controls and to make the produc­
tion levy equitable in case of varying 
grades and qualities of bauxite (cf supra). 
In particular, the fiscal regime agreed 
upon is opened up again for renegotiation 
in 1984 (Art 8.08). If, and as long as the 
parties reach no agreement on a revised 
fiscal regime, the "Levy Act and those 
other laws covering the other fiscal mat­
ters dealt with in this Art VIII in force 
and as may be amended from time to

time shall apply to ALCOA .. . until the 
parties shall have reached agreement . .. ". 
The latter clause is a most interesting 
sanction for the inability of the parties to 
agree during a contractual renegotiation 
- and a most ambiguous one. On one
hand, it seems that the present regime,
determined primarily by the contract
maintaining, but conditioning the bauxite
levy will continue to apply in the case of
non-agreement, which would seem to
strengthen ALCOA's position. On the
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other hand, the reference to the Levy Act 
and to "as may be amended from time to 
time" can be read to imply that a version 
of the Levy Act, as amended unilaterally 
by Jamaica, will apply; this would mean 
that the hand of the Government is con­
siderably stronger. It would be interesting 
to know if this ambiquity is a conscious 
attempt to find a compromise in ambig­
uity or if it was a simple drafting and ne­
gotiating omission by company negoti­
ators. It is in fact reported to the com­
mentator that the 1984 settlement (cf in­
fra) was reached despite strong reserva­
tions on the companies' side because they 
had to choose between paying a levy 
based on the 1974 regime or the new one 
under consideration. 

Rather extensive foreign exchange 
privileges (Art 9), in particular the right 
to retain the proceeds of export transac­
tions outside Jamaica, (which can be an 
important asset in case of another dispute 
between companies and Jamaica), com­
plement the financial provisions of the 
agreement. 

Joint venture, management 
and control 

The principle of government participation 
(Cf AMt 4.0) is that Jamaica Bauxite Min­
ing Ltd, a state enterprise, will acquire an 
undivided 6 per cent ownership interest 
in the mining and refining assets of 
ALCOA in Jamaica. Jamaica will pay for 
this share according to the sale of assets 
agreement attached (Part VIII of the 
agreement). A Joint Venture Agreement 
will govern co-operation of the parties 
(Part IX). According to the Joint Venture 
Agreement, ALCOA and JBM become as­
sociated in business, without the forma­
tion of a partnership or a joint stock 
corporation. (Art 3.01 of Joint Venture 
Agreement, JV A). As transpires from the 
Joint Venture Agreement, ALCOA has a 
very strong, if not predominant, role (dif­
ferent from the Reynolds and Kaiser 
agreements concluded later). Only a few 
major decisions require unanimity (Art 

4.06 JV A). JBM appoints two members 
of the Executive Committee, ALCOA five 
members. Decisions of the Executive 
Committee will be by majority (Art 5 .12). 
JBM's role is thereby limited to participa­
tion in consultations which may, due to 
vertical integration of the Jamaican ope­
rations in ALCOA's integrated corporate 
network, play a relatively minor role in 
corporate decision-making. The reason 
for this relatively advantageous treatment 
of ALCOA has probably been the much 
more reduced dependence of ALCOA on 
Jamaican bauxite supplies when com­
pared to Reynolds and Kaiser. 

Nevertheless, one has to take into ac­
count that even with a minor equity share 
Jamaica has quite some leverage to obtain 
information if it insists energetically, in 
particularly using linkages with other gov­
ernment prerogatives. Also, Jamaica, de­
spite the small equity participation, has 
been able to obtain 33 kt of alumina 
from ALCOA for direct marketing. 

Management is in the hands of ALCOA 
(Art 6 JVA). In particular, ALCOA, as 
manager, is not liable, except in case of 
fraud or gross negligence (Art 6.06 JVA). 
ALCOA will receive full reimbursement 
of management costs, including costs in­
curred outside Jamaica. Salary compensa­
tion will be doubled (Art 6.09-f) to cov­
er general overhead. These management 
powers have to be seen in combination 
with the management prerogatives recog­
nized by the main agreement, where full 
and effective control and management is 
guaranteed for all relevant activities (Art 
10.01) and to where ALCOA's judgement 
as to the qualification of Jamaican na­
tionals is declared conclusive (Art 13.01-
b-2).

JBM's rights, based on its 6 per cent
share, are basically related to production­
sharing according to its participation (Art 
8). It may also (Art 9.01 /9 .02) request an 
expansion of alumina refining capacity, if 
it provides sufficient financing. In that 
case, ALCOA and JB�ill negotiate an 
engineering/construction contract (Art 
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