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The Mining Act 1992 came into
force in Papua New Guinea in Au-
gust 1992 repealing the antiquated
provisions of the Mining Act
(Chapter 195 of the Revised Laws)
1977. Among its most interesting
features are innovative provisions
that establish special tenure ar-
rangements for artisanal miners.
This article describes these provi-
sions and explain the rationale for
their introduction. The Papua New
Guinea experience may be instruc-
tive in relation to the kinds of prob-
lems faced by policy makers in
many other developing countries.
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Although small scale mining may only
account for a tiny fraction of the total
production of minerals in Papua New
Guinea and is tainted by its association
with illicit operations, smuggling, tax-
evasion, land disputes and risks to health
and safety, its potential in terms of rural
cash incomes, employment and local
economic development has increasingly
been recognised. The difficult task for
government policy makers has been to
establish a legal and commercial frame-
work within which efficient and vigorous
small scale mining activity can take
place.

The problems that governments in
Papua New Guinea have had to contend
with to attain this goal would be familiar
to policy makers around the world. Small
scale miners typically lack capital and
know-how to apply the most appropriate
technologies and have often to rely on in-
efficient and/or illegal marketing chan-
nels. The attempts of local people to as-
sert mineral rights have too often been
frustrated by inadequate tenure arrange-
ments or resulted in disputes with large
scale commercial mining interests.! Par-
ticular difficulties arise in Papua New
Guinea because local people rely on tra-
ditional forms of land tenure based on
Melanesian clan-based social structures
to assert rights over alluvial minerals. In-
deed, questions of land and minerals
have become politically explosive issues
in recent years.

Small scale mining

A brief description of small scale mining
activity in Papua New Guinea is appro-
priate before examining regulatory issues
and the mining law reforms. Small scale
mining activity has largely focused on al-
luvial and colluvial deposits of gold and
silver, primarily in the vicinity of active
and inactive stream beds.

Deposits of this kind are found in nu-
merous locations in the central high-
lands, in coastal areas and on numerous
island groups. Much of the early colonial

settlement and commercial development
of the country was associated with allu-
vial gold prospecting.

Fully mechanised small scale mining
operations have been rather unusual. Un-
like several developing countries in Latin
America and Asia there exists no indig-
enous tradition of mining nor the local
capital base to support such activity. In-
stead, most small scale mining activity is
conducted by individuals and informal
groups employing no more than picks
and shovels and the most rudimentary
techniques of separation, often pans
alone. Much of this artisanal activity is
sporadic and typically conducted to pro-
vide a cash supplement to normal rural
means of subsistence which are prevalent
among 85 per cent of the population.

In most cases such activity has been
conducted without formal rights. In the
early 1980s the Department of Mining
and Petroleum introduced a system of is-
suing miner’s identity cards but the sys-
tem was difficult to administer other than
in a few areas where activity was less
sporadic. From time to time news of a
new gold find has prompted gold rushes
reminiscent of the famous 19th century
gold-rushes.

In a limited number of areas small-
scale mining has been more systematic
and organised. For example, in the gold-
bearing Morobe area European settlers
established a system of tribute mining
under which Papua New Guineans
worked designated plots on a contractual
basis. In more recent years, there has
been an increase in the number of land-
owners, individually or in groups, who
have been able to fund mechanised allu-
vial operations, and in cases enter into
agreements with expatriate contract min-
ers. This is partly because aside from
cash incomes from commercial activi-
ties, landowners in the vicinity of large
scale mine projects receive compensa-
tion and royalty monies. The largest allu-
vial gold mining venture to date is the ill-
fated joint venture formed between CRA
of Australia and local landowner busi-
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ness associations to exploit the deposits
at Mt.Kare, of which more will be said
later.

Land ownership

To fully appreciate the context within
which artisanal mining takes place in
Papua New Guinea it is necessary to ex-
amine the economic and social role of
traditional land tenure. Early on in
PNG’s colonial history laws were intro-
duced that recognised long-established
customary forms of land tenure and pro-
hibited private dealing in land. At inde-
pendence in 1975 the national constitu-
tion expressly recognised the authority of
custom in relation to matters not ad-
dressed by national and provincial laws.
National land laws concern the public ac-
quisition and disposition of land, and
land dispute settlement but do not di-
rectly address private land holding,
which accounts for as much as 97 per
cent of all land holding. Moreover, re-
peated attempts to introduce land regis-
tration have had to be aborted.

Customary tenure arrangements tend
to be complex, are unwritten and do not
conform to Western concepts of property
in land. Generally, rights to land reside in
clan lineages. Membership of a clan enti-
tles certain individuals to exercise certain
rights in respect of land which range
from those that to some extent resemble
proprietary rights to those permitting
only particular uses of land. The system
is deep-rooted in the culture of communi-
ties which had remained undisturbed for
thousands of years until this century.

In the past, minerals other than some
useful stones, coral and shells were not
valued and consequently their exploita-
tion did not begin until the arrival of Eu-
ropean prospectors in the 1880s. Yet tra-
ditional custom is founded upon the inti-
mate link between man, the environment
and its natural resources. In these circum-
stances, the reception of Western con-
cepts of distinct surface and sub-soil
rights in relation to minerals has not been
easy and has been challenged both for-
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mally in the courts and in local action by
landholders to assert a stake in minerals
development. Various attempts have
been made to seek rulings in the courts
which might challenge the principles of
State ownership of sub-soil minerals.
Thus far, no court has been willing to di-
rectly entertain the notion and in passing
the Mining Act 1992 the National Parlia-
ment effectively re-affirmed the status
quo.

Gold fever and the dilemmas

of small scale mining policy

The appropriate form of minerals tenure
for artisanal mining emerged as a central
issue in PNG in the 1980s, at a time when
there was a particularly strong focus
among international mining companies
on gold exploration. PNG became recog-
nised as one of the most promising areas
for gold mineralisation following world-
class hard-rock discoveries at Porgera,
Lihir and Misima. By 1987 there were

nearly one hundred companies, mainly
foreign, holding exploration licences,
primarily to search for gold.

In some areas companies followed up
existing alluvial gold workings when
conducting mapping and sampling but,
equally, the systematic reconnaissance
carried out by foreign explorers in hith-
erto uncharted areas yielded alluvial
finds which sparked the interest of local
villagers. The regulatory framework at
the time was unsuited to dealing with the
conflicts of interests that inevitably
arose. This was most dramatically dem-
onstrated in 1986 at Mt.Kare, when hard
rock exploration by CRA Exploration
confirmed the presence of a significant
alluvial and colluvial gold resource. Al-
most overnight Mt.Kare became the fo-
cus of a massive gold rush during which,
atits height, some 7 000 people were dig-
ging for gold using rudimentary tech-
niques and enduring very poor health and
safety conditions.2 The gold rush pre-
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vented hard rock exploration from pro-
ceeding and raised the prospect of land-
owners asserting pre-emptive rights over
minerals development.

The Mt.Kare experience and others
like it pointed to ambiguities in the exist-
ing legislation which could be interpreted
to permit nationals to mine alluvials, pro-
vided non-mechanised means were em-
ployed, but did not establish clearly
whether such rights extended to areas
over which a valid tenement was already
held. Moreover, the government’s policy
of registering artisanal miners and en-
forcing safety standards in relation to
artisanal operations was openly being
flouted. Also, disputes arose as to the
rightful owners of the land in the
Mit.Kare area and their claim to preferen-
tial rights over alluvial gold by virtue of
customary land title.

Finally, in this, as in other areas of
minerals policy, it had become quite
clear that landowners sought to assert
claims to participate more directly in
mining development. By 1988 landown-
ers’ demands for increased compensation
payments and a more direct say in the
Panguna copper operations on Bougain-
ville island were becoming increasingly
militant. The following year dissatisfac-
tion with the government and company
response led to attacks on the mine which
resulted in its indefinite closure. Politi-
cally it became increasingly difficult for
any government to deny landowner
claims in relation to small scale mining.
The government was thus presented with
the considerable dilemma of formulating
small scale mining policies that would
acknowledge the growing expectations
of local people yet not undermine the en-
thusiasm of foreign mining investors
who held the key to the development of
PNG’s world class mineral resources.

The objectives of small-scale
mining policy reform

In the late 1980s, in the course of nego-
tiations for the development of the
Misima and Porgera gold mines and
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against a background of mounting diffi-
culties on Bougainville, the government
began to articulate a policy of creating
opportunities for landowner participation
in minerals sector development.

For large scale commercial projects,
participation would take the form of
spin-off business opportunities, an allo-
cation of a share of the royalties collected
by the government and the opportunity to
acquire part of the state’s own equity
share in mining projects on concessional
terms. In relation to small-scale mining,
however, it was felt that in the light of the
Mt.Kare experience land owner partici-
pation should take the form of direct ac-
cess to mineral rights and, where neces-
sary and possible, co-operative develop-
ment with large scale commercial min-
ers. In relation to Mt.Kare, the govern-
ment and CRA reached broad agreement
about the need to involve land owners di-
rectly in the mining of alluvials to enable
hard rock exploration to be resumed.

Such an arrangement was eventually
concluded in 1991 after a tortuous period
of negotiations between all the parties.
Land owner claimants organised them-
selves into business groups and eventu-
ally a joint-venture was formed between
a CRA subsidiary (51 per cent) and an
umbrella landowner group, Karepuga
Development Company, to carry out
mechanised alluvial mining.

The government had embarked upon a
general revision of the mining laws as
early as 1979 but this effort was stalled
until 1987, when it began again in ear-
nest. Although it had been possible to ad-
dress the regulation of large-scale mining
projects within the framework of the ex-
isting law by relying upon negotiated
mining development contracts, the short-
comings of the existing law in relation to
small scale mining were in need of urgent
remedy.

Participation of nationals

The underlying objective of government
policy was to spur the development of an
efficient and vigorous small scale mining

sector. It was, therefore, necessary, at the
very least, to assure the rights of nation-
als to participate directly in small scale
mining ventures. Since the opportunities
for small scale mining were mostly asso-
ciated with alluvial minerals it is this area
that received the greatest attention in the
course of designing and drafting new
mining laws.

Early drafts included no specific re-
strictions on the rights of foreign compa-
nies to undertake alluvial mining opera-
tions, however, later reviews came to be
dominated by the Mt.Kare affair. Indeed,
in 1991 a private members bill was
adopted by the national parliament which
sought to reserve all alluvial and near-
surface mineralisation from exploitation
by foreigners. Although its legal effect
was ambiguous and open to challenge it
clearly represented a significant threat to
the government’s preferred approach.
Thus, the Mining Act 1992 included pro-
visions restricting foreign participation
to a maximum of a 49 per cent interest in
any mining lease granted for the pur-
poses of mining alluvial minerals.

Formalisation of minerals tenure
for landowners

A key objective of the mining law re-
forms was to formalise the minerals
claims of landowners in a way that would
not undermine the principle of state own-
ership of mineral resources and its con-
trol over minerals licensing. To achieve
this it was necessary to design a form of
mineral tenement that would be available
to landowners in respect of their own
land but would not enable ground to be
reserved de facto from hard rock explora-
tion and exploitation by large scale com-
mercial enterprises. As will be explained
below an Alluvial Mining Lease was in-
troduced for this purpose.

Access for foreign investors

It was clearly necessary to design new
tenure arrangements in a way that would
preserve access to hard-rock mineral re-
sources for large scale commercial min-
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ers, especially foreign mining compa-
nies. Accordingly, the powers of the gov-
ernment to grant licences would have to
be designed in a way that would limit the
interference of artisanal alluvial mining
with hard rock exploration, deter land-
owners from seeking to frustrate the li-
censing of hard rock activities and, wher-
ever possible, facilitate co-operative ar-
rangements between artisanal and large
commercial miners.

Introduction of an alluvial
mining lease

The tenure arrangements under the Min-
ing Act 1992 establish for the first time a
right for landowners to apply for an ex-
clusive tenement over land they own un-
der customary land tenure specifically
for the purpose of mining alluvial miner-
als by mechanised means. The novel fea-
ture of the arrangement is that the Allu-
vial Mining Lease, may be granted in re-
spect of land already subject to an Explo-
ration Licence. The effect of such a grant
is to excise the area of the land granted
from the Exploration Licence to a depth
which is linked to mining safety consid-
erations. Thereafter, the holder of the Ex-
ploration Licence may attain access to
the surface for the purposes of conduct-
ing exploration only after consulting the
holder of the Alluvial Mining Lease. To
ensure that this arrangement of overlap-
ping tenements is workable, a number of
safeguards are established which are ex-
plained below.

The provisions of the Mining Act 1992
relating to small scale mining by national
landowners are contained in Division 4
of the part of the Act dealing with tene-
ments under the heading ’Alluvial Min-
ing Lease”. However, before examining
these in detail some basic features of the
licensing system need to be described.

Mineral titles

for hard rock activities

The Mining Act 1992 provides for a sin-
gle type of exploration title, called an
Exploration Licence, which caters for all
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stages of exploration from initial regional
surveys to deposit specific appraisal and
the evaluation of mining feasibility. In
practice an Exploration Licence is prima-
rily of benefit to explorers of hard rock
minerals. Once exploration is completed
successfully mining can be conducted
under two types of tenement. A Mining
Lease is available for mining of any min-
eral, except in circumstances when min-
ing is to be conducted under the terms of
a contractual arrangement with the State,
in which case a Special Mining Lease is
granted. In each case only the holder of
an Exploration Licence can validly apply
for such mining titles.

Grant of mineral titles

The authority to grant all tenements other
than a Special Mining Lease is held by
the Minister for Mining and Petroleum.
This power can be exercised only after
the Minister has given consideration to
the recommendations of the Mining Ad-
visory Board, which is established under
the Mining Act 1992, The procedures un-
der which applications are lodged, regis-
tered and dealt with are in most respects
the same for all classes of tenements, ex-
cept that in the case of Alluvial Mining
Leases there are special additional proce-
dures, as we shall see.

Entitlement

to an alluvial mining lease

Only individual landowners or recog-
nised land owning groups may apply for
an Alluvial Mining Lease in respect of
land that he/they own. An application
may only be registered if the land which
is the subject of the application is not al-
ready held under a Mining Lease, Special
Mining Lease or other lease ancillary to
mining activities. However, most impor-
tantly, an application is valid in respect
of land already the subject of an Explora-
tion Licence. In the latter case, the Min-
ing Act contains a number of provisions
to ensure that this right can be exercised
in a manner which is least likely to com-
promise the interests of the holder of the
Exploration Licence.

Rights of the holder

The Alluvial Mining Lease entitles the
holder to conduct the mining of alluvial
minerals on an exclusive basis. Minerals
won from alluvials (i.e. mainly gold, sil-
ver and PGMs) may be disposed of
freely. The area covered by a lease may
not exceed 5 hectares and its perimeter
may not extend beyond a distance of 20
metres from a river bed defined as "any
ground lying between the banks of any
stream of water, whether perennial or in-
termittent, flowing in a natural channel”.
Finally, the term of an Alluvial Mining
Lease may not exceed five years but the
holder may seek an extension on lodging
a formal application.

These restrictions were designed to be
consistent with the kind of small-scale
alluvial operations most likely to be fea-
sible given geological conditions in pro-
spective areas of the country. At the same
time the restrictions serve to prevent title
being sought indiscriminately over wide
areas of the country in which surface and
near-surface geology is alluvial or
colluvial but is unlikely to be economic
to exploit which might result in the frus-
tration of hard rock exploration.

When an Alluvial Mining Lease is
granted a depth limit will be specified
based on the determination of the Mining
Advisory Board of what constitutes a
safe maximum working depth. This pro-
vision is designed to try to ensure that
artisanal workings do not put lives at
risk.

Obligations of the holder

An Alluvial Mining Lease is granted sub-
ject to the condition that the holder com-
plies with the approved proposals, being
the plan of mining and other related ac-
tivities which is submitted with the appli-
cation. In the case of small-scale mining,
the level of detail required in the devel-
opment proposals is much less than
would be required of larger scale mecha-
nised mining project. However, the Min-
ing Advisory Board would need to be sat-
isfied that the proposals identify the re-
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sources to be exploited and address min-
ing and treatment methods and measures
to be taken to mitigate environmental im-
pacts. The Mining Advisory Board may
require the applicant to consider amend-
ments to the development proposals be-
fore making its recommendation to the
Minister.

The financial obligations of the holder
are intended to be light and easy to ad-
minister. They include an application fee
of K50 and an annual rental of K2 per
hectare (one Kina today is worth about
USD 0.85). The holder is not required to
lodge a security against the performance
of his obligations under the lease. Under
existing royalty provisions the holder is
exempt from liability. Other obligations
attaching to an Alluvial Mining Lease in-
clude the maintenance of monthly
records of output quantity and value
(available for inspection) and the submis-
sion of an annual summary of produc-
tion.

Non-compliance with any of these ob-
ligations may result in forfeiture of the
lease after the holder has had an opportu-
nity to respond to a show cause notice.

Dealings in alluvial mining leases

Unlike a normal mineral title an Alluvial
Mining Lease can only be transferred be-
tween those with demonstrated owner-
ship of the land. The landowner or land
owning group may not negotiate the sev-
erance of their title with a non-land-
owner. Thus, the Alluvial Mining Lease
is of relatively little commercial value
and would be difficult, for example, as a
security against which credit may be
sought.

The holder of an Alluvial Mining
Lease is not prevented, however, from
entering into private contractual arrange-
ments with a non-landowner relating to
the conduct of mining and the allocation
of costs and proceeds.

There are a number of important provi-
sions which specify the procedures that
must be followed before the Minister
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may grant an Alluvial Mining Lease over
an area already the subject of an Explora-
tion Licence.

The Act expressly requires the Mining
Advisory Board to recommend refusal of
an application for an AML if, in its opin-
ion, the activities of the holder would be
of "material detriment” to the explora-
tion activities of the Exploration Licence
holder and any mining and related activi-
ties which may later be conducted by the
latter. As drafted, this would probably be
construed to refer only to actual propos-
als for mining that have been made as
part of a lease application. This is a criti-
cal area in which the reasonable exercise
of the Minister’s discretion is required.

To increase the likelihood that the
Mining Advisory Board’s recommenda-
tions will be fair, the Act requires the
holder of the Exploration Licence to be
notified of an application for an AML
and furnished with the application sub-
missions. Moreover, the latter is entitled
to both object formally to the grant of an
AML and then to substantiate the
grounds for objection before the Mining
Advisory Board. These provisions were
introduced to provide a measure of pro-
tection for hard rock explorers who
might otherwise fall foul of a Minister or
Mining Advisory Board under pressure
to frustrate their activities.

Additional provisions were introduced
to facilitate co-operative rather than com-
petitive relations between landowners
and hard rock explorers. The holder of an
Exploration Licence may obtain a grace
period after notification of the lodging of
an application for an Alluvial Mining
Lease in order to negotiate an agreement
with the applicant relating to alluvial
mining activities. The Act allows a six
month period before the Mining Advi-
sory Board is required to deal with an Al-
luvial Mining Lease application during
which the Exploration Licence holder
and the Alluvial Mining Lease applicant
may agree terms contractually. This
agreement may then be submitted to the

Mining Advisory Board. The provisions
were designed to facilitate prior settle-
ment of terms under which alluvial min-
ing and hard rock exploration (and later
mining) may proceed simultaneously,
thereby relieving the government from
the invidious position of having to decide
between the merits of each party’s case.

Other aspects

The Act also provides for Exploration Li-
cences to be granted over an existing Al-
luvial Mining Lease subject to the exci-
sion of the surface area and sub-soil to
the depth specified in the lease docu-
ment. Under such circumstances the
holder of the Alluvial Mining Lease
would be required to allow access to the
holder of the Exploration Licence after
consultation and provided that the activi-
ties of the latter did not interfere unrea-
sonably with the alluvial mining activi-
ties.

Assessment of the reforms

The new mining law has only been in
force for two years. Accordingly, it is
probably too early to fully evaluate its
successes or failings with respect to
small scale mining. Since September
1992 there have been only twelve appli-
cations registered of which just four have
been granted. There is expected to be
some increase in the number of applica-
tions arising from the conversion of a
number of older tenements under the pre-
vious mining law but results so far would
have to be considered disappointing. A
complete assessment of the govemn-
ment’s policies would also need to take
into account a range of complementary
regulatory, economic and administrative
measures to promote small scale mining
activity which is beyond the scope of this
article. However, it is possible to high-
light some of the important achievements
of the mining law reforms and suggest
some of the limitations and possible
problem areas.
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Compromise package

In the first place, it is necessary to recog-
nise the conflicting pressures upon the
Government to provide preferential treat-
ment for national mining interests repre-
sented by landowner groups and the de-
sire to promote foreign investment in
large scale mining activity by offering
secure tenure and transparent investment
terms. The measures introduced to ad-
dress artisanal alluvial mining in 1992
inevitably represent a compromise pack-
age.

Formalisation of landowner
mineral rights

The new measures do, however, formal-
ise for the first time mineral rights which
may be enjoyed by landowners within
the overall framework of the licensing
system. The Alluvial Mining Lease cre-
ates a qualified right of first refusal for
landowners to undertake mechanised
small scale mining on their own land.
The procedures for obtaining the lease
have been made relatively simple, and in
particular are much less onerous than
those applicable for hard rock activities.
An applicant is required to submit a dia-
gram of sufficient detail to identify the
area applied for, a declaration that the
area has been marked out, a simple de-
scription of the proposed mining opera-
tions and a fee of K50. The State, how-
ever, retains the discretion necessary to
ensure that only bona fide mining is per-
mitted and that such mining shall not un-
dermine hard rock exploration and devel-
opment.

Resistance to demands
for accession rights

By selecting this approach, the govern-
ment was able to resist and to some ex-
tent defuse the demands for a recognition
of an unqualified entitlement to minerals
by virtue of land ownership alone. To
have moved towards a system of acces-
sion rights would undoubtedly have re-
sulted in the unravelling of the whole
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regulatory framework for minerals de-
velopment and had a profound impact on
PNG’s investment image internationally.

Minimisation of risk to hard
rock minerals development

The new measures include several safe-
guards designed to minimise the risks of
frustrating hard rock minerals develop-
ment. Firstly, the Alluvial Mining Lease
is available only for strictly defined pur-
poses in strictly defined areas. Secondly,
the granting procedures are arranged in
such a way as to limit the likelihood that
an Alluvial Mining Lease will be granted
over an existing Exploration Licence
without the holder’s tacit approval.

Reliance on government
discretion

One of the main problems of the new
measures is that, irrespective of these
safeguards, the onus will be very much
upon the Mining Advisory Board and the
Minister to exercise their discretionary
powers both reasonably and consistently.
Inevitably pressures from landowners,
mining companies and politicians will
come into play.

Diminution of hard rock security
of tenure

The large scale mining industry (through
the Chamber of Mines) endorsed the
measures for small scale alluvial mining
during consultation rounds prior to the
new law’s enactment. However, it is
quite clear that the industry will regard
the uncertainty associated with these
measures as to some degree diminishing
the security of tenure of hard rock miner-
als exploration. Such perceptions play an
important role in the appraisal of invest-
ment opportunities and may conse-
quently lead some foreign mining com-
panies to downgrade their assessment of
investment conditions in Papua New
Guinea.

Notes

1. A recent and very useful overview of these
issues can be found in R. Kumar and D.
Amaratunga, Government policies towards
small-scale mining, Resources Policy, Vol.
20, No.1, 1994, pp. 15-22.

2. The story of the gold rush is vividly told in

Ryan P., Black Bonanza: A Landslide of
Gold, Hyland House, 1991. [
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