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Transfer
pricing

and alumina
exports from
Australia

By Greg Crough

The emergence of transnational
corporations as major actors in the
world economy has raised a
number of important issues, from
the pricing of commodities to the
taxation of the TNCs.

In this article G J Crough looks at
these problems with special
reference to Gove Aluminium in
Australia.

Greg Crough is a Researcher at the Transnational
Corporations Research Project, Faculty of Eco-
nomics, University of Sydney, Sydney 2006,
AUSTRALIA.

Raw Materials Report Vol 4 No 2

SaEUAC
KEAORT

In the relatively short period of 25 years,
Australia has become the world’s largest
producer of bauxite and alumina. The
Australian deposits hold about 20 per
cent of world reserves, and the entire in-
dustry is dominated by the major alu-
minium transnationals, usually opera-
ting in joint ventures with Australian
companies.

The Gove bauxite/alumina project in
the Northern Territory is one of Austra-
lia’s largest mineral developments, with
a turnover in excess of 250 M AUD. It
accounts for about 18 per cent of Aus-
tralian bauxite production and about
half of bauxite exports, and some 15 per
cent of alumina production and ex-
ports. It is a joint venture, owned 70 per
cent by Swiss Aluminium Australia Ltd
(Austraswiss), a subsidiary of Swiss
Aluminium Ltd (Alusuisse); and 30 per
cent by Gove Aluminium Ltd (GAL),
owned by a group of Australian compa-
nies, the major one being CSR Ltd.

A formal agreement between the Fed-
eral Government and Nabalco Pty Ltd
(the operating company) for the de-
velopment of the main bauxite depos-
its was signed in 1968, and ratified by
the Mining (Gove Peninsula Nabalco
Agreement) Ordinance. Under this Or-
dinance, Alusuisse agreed to purchase
for export the output of the alumina re-
finery, for a period of 20 years. Under a
Supplemental Agreement signed in 1969
the Federal Government gave GAL per-
mission to export up to 40 Mt of bauxite
for 20 years. Subsequently a number of
long term contracts for the export of
bauxite and alumina were approved.

The bauxite and alumina contracts

With respect to alumina, Austraswiss
and GAL were entitled to 70 per cent
and 30 per cent respectively of the out-
put of the refinery. GAL entered into an
agreement in 1973 to sell its 30 per cent
share to Alusuisse, subject to rights of
drawback amounting to up to 50 kt per
year. However, a considerable propor-
tion of the alumina has now been with-
drawn from this arrangement. GAL has

a contract with Sumitomo Light Metal
Industries, and supplies part of the alu-
mina requirements of the Pechiney-
controlled Tomago smelter in NSW.
GALs sales to Alusuisse amounted to
about 160 kt in 1984.

The two main contracts for the export
of alumina are Austraswiss—Alusuisse
and GAL—Alusuisse. The first contract
is for the period 1972-1992, and the price
of alumina is escalated according to a
formula based on the cost of produc-
tion. The other contract is on a similar
basis, with a slightly different base
price.

In terms of bauxite, the Supplemental
Agreement authorised GAL to export
40 Mt. The largest contract is with Mit-
sui Alumina Company for 18.5 Mt, for
the period 1972-1992. GAL also had
other Japanese customers, including
Sumitomo Chemical Industries, Showa
Denko and Nippon Light Metal Com-
pany, and has arranged some small sales
to the USSR. The other major contract
was with Alusuisse for 14 Mt. However,
in 1979 this contract was replaced by an
arrangement which allowed Austraswiss
to export bauxite. The purchaser of the
bauxite is not known, although since the
company is not directly related to Alu-
suisse it is probable that back-to-back
contracts exist for the on-selling of the
bauxite.

These long term bauxite and alumina
contracts were typical during the 1960s,
when most bauxite and alumina was
sold under long term arrangements at
fixed, or non-market prices. In the
1970s, however, the experience of high
world-wide rates of inflation and the
growing concern of some bauxite-pro-
ducing countries about the adequacy of
the returns they were receiving from
exports led to significant changes in
pricing techniques and mechanisms.'

Despite the fact that establishing the
appropriate price for bauxite and alu-
mina during the 1960s was extremely
difficult, the Australian Federal Gov-
ernment approved a set of contracts
with a price formula fixed for 20 years.
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Even with the introduction of export
controls by the Labor Government in
1973 existing contracts were not re-
quired to be re-negotiated. The Gove
alumina contracts have not been re-
negotiated, and according to the Aus-
traswiss Annual Report ”the alumina
sales contract between Austraswiss and
Swiss Aluminium protects the company
from international price movements in
alumina”.

While the honouring of existing cont-
racts certainly protected Australia’s re-
putation as a stable and reliable suppli-
er, it also contributed to the undermin-
ing of the International Bauxite Asso-
ciation’s attempts to maintain mini-
mum prices, since Australia is the larg-
est producer member of the IBA.

The following sections of the paper
turn to what is probably the most con-
troversial aspect of the Gove project, the
prices at which alumina is exported. To
do this it is useful to examine the dispute
between the Government of Iceland and
Alusuisse, since it was this dispute
which first brought public attention to
the value of the alumina exported from
Gove.

The dispute between the
government of Iceland
and Alusuisse

In December 1980 the Icelandic Minis-
ter of Industry and Energy, Mr Hjor-
leifur Guttormsson, announced that as
a result of a study of the pricing of alu-
mina to the Icelandic Aluminium Com-
pany (ISAL), a subsidiary of Alusuisse,
exported from Gove, sizable differences
had been found between the export and
import values.

The Government alleged that over a
period of seven years Alusuisse withheld
a total of 47.5 M USD of profit from its
smelter which would otherwise have
been subject to taxation.

”The results of the study show
that the price of imported alumi-
na into Iceland is much higher
than one would normally expect
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in view of the export price from
Australia (where most alumina to
ISAL comes). When comparing
these two prices on an equivalent
basis (fob Gove, Australia) be-
tween January 1974 and June
1980, it appears that the alumina
price increased at sea by 54.1 per
cent or, in total, by 47.5 M USD at
the exchange rate prevailing each
year)?

Following the Minister’s announcement
the Government and Alusuisse entered
into detailed negotiations. An impor-
tant issue was the price of electricity
paid by ISAL. The Minister pointed out
that the smelter used 49 per cent of Ice-
land’s power output in 1979, while pay-
ing only 8—9 per cent of the country’s
energy bill. Under a 45 year power con-
tract ISAL was at the time paying 6.5
mills per kWh, one of the lowest rates in
the world.

Alusuisse defended itself against the
allegations, arguing that it had not vio-
lated the Master Agreement with the
Government and that the prices paid by
ISAL reflected arms-length transac-
tions. The company argued that the
Ministry’s report did not take account
of the actual insurance and freight
costs, changes in exchange rates, the
provisional nature of the reported
prices, and the peculiarities in the ac-
counting practices in respect of debt fi-
nancing and depreciation. However, the
international auditing firm of Coopers
and Lybrand concluded:

”ISAL paid at least 16.2 M USD
too much to Alusuisse for alumi-
na between 1975 and June 1980
compared with arm’s-length
prices as stipulated in the Master
Agreement between Alusuisse
and the Icelandic Government.
The auditors also found that
ISAL paid between 22.7 M USD
and 25.5 M USD too much to Alu-
suisse for alumina in the same pe-
riod, if related to the obligations
of Alusuisse to provide ISAL with

raw materials on the best terms
and conditionsavailable, as stipu-
lated in the Assistance Agree-
ment. In coming to this conclu-
sion, Coopers and Lybrand took
into consideration a number of
explanations provided by Alu-
suisse, such as certain Australian
costs not present in the Australian
export statistics, and other cost
factors, to a total of 18 M USD?’?

Coopers and Lybrand also found that
ISAL was under-capitalized compared
with other industrial companies, and
that its interest charges amounted to
22.3 per cent of sales in 1981.*

Early in 1983 the Icelandic Govern-
ment increased ISALs consolidated tax
by 6.66 M USD. Accordingly tax credits
previously held by ISAL were elimi-
nated, and an assessment of 1.83 M
USD was presented to the company.

A new more conservative Govern-
ment was elected in 1983. Agreement
was finally reached between the govern-
ment and Alusuisse, and ratified by the
Parliament (Alting) in December 1984,
despite considerable opposition.

”Under the new agreement,
which took effect from 30 No-
vember 1984, a revised electricity
price for the smelter is indexed to
a weighted average of aluminium
prices. The contract also provides
for a base price of 15 mills per
kWh, with a floor price of 12.5
mills and an upper limit of 18.5
mills. The arrangement will be
subject to revision after five years.
Under separate provision, the
Government has dropped its
charges against Alusuisse and
ISAL in exchange for a settlement
of 3 M USD by Alusuisse?”’

The new 20 year agreement was seen as a
major backdown by the Government.
Despite the increase in electricity prices,
the price is reportedly still below the cost
of production. It is noteworthy that de-
spite the low electricity prices, ISAL’s
net losses in the period 1970—83
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amounted to a massive 107 M USD.
Despite the settlement of the dispute,
the pricing of alumina exported from

. . Table 1
Gove remains an important unresolved
issue. It is not intended to discuss the ex- Estimated prices of alumina exports from Australia to Iceland, 1972—84

port pricing of bauxite, since no details

are available to the author. However, it is Value of alumina Alumina imported Estimated alumina
possible to obtain reasonably precise es-  Year Exports (USD fob) by ISAL (1) price (USD/t)

timates of the alumina prices. 1972) 3 800 58 006) 65.51
1973) 5480 68 743) 126 749 79.71
Pricing of alumina exports 1973) 7830 98231) 79.71
from Gove 1974) 9690 96 976) 195 207 99.92
. . 1974) 2,693 26 952) 99.92
Gc'enerally the prices of bauxite and alu- 1975) 16 207 142 959) 169 911 113.37
mina are confidential. However, the ex- 1976 14 294 130 958 109.15
ports of alumina from Australia to Ice- 1977 11734 113 164 103.70
land provide an excellent *'window’ into 1978 11 438 113 988 100.34
the prices, since the alumina exports 1979 16 859 142 461 118.34
represent virtually the entire trade be- 1980 22 490 145 900 161.00
tween the two countries, and official 1981 22 000 110 591 199.00
‘ statistics are readily available. 1982 10 000 58 520 171.00
The ISAL smelter produces about 77 1983 22 000 144 470 152.00
kt a year, and accounts for about 12 per 1984 21 000 147 508 142.00

cent of total Alusuisse group aluminium

production. The smelter is entirely reli- Note:

ant on imported alumina, primarily Tpe overlapping figures for the years 1972—75 reflect distortions caused by leads and lags in
from Gove and to a lesser extent Guinea.  the recording of import and export statistics and shipment times.
Detailed statistics on Australia—

Iceland trade are published by the Aus-

tralian Bureau of Statistics, the Interna-

tional Monetary Fund, OECD, and Table 2

United Nations.® It is possible to ap-  Comparison of estimated alumina export prices, 1972—84
proximate from these statistics the (USD/t)

prices for Australian alumina exports to

Iceland, and these are shown in Table 1. Estimated Gove Estimated Australian
There are a number of questions that  Year alumina export price alumina export price
arise in ‘relatlon tg these‘ estu_nated 1972 65.51 57.88
prices. Firstly, their relationship to 1973 79.71 71.45
’market’ prices and the prices of alumi- 1974 99'92 71:00
na exported by other companies in Aus- 1975 113 '37 96.28
tralia; and secondly, the difference be- 1976 109'15 110.70
tween the export prices and the prices re- 1977 103 '70 117:71
corded for the imports of the ISAL 1978 100:3 4 124.84
smelter. o 1979 118.34 127.04
One of the major difficulties in com- 1980 161.00 160.12
paring these prices with other export 1981 199.00 193.49
prices is that there is no published mar- 1982 171.00 193.51
ket price for alumina. This is primarily 1983 152.00 169.34
because about 80—95 per cent of the 1984 142.00 168.79

alumina produced is consumed either
by the producing companies or their as-
sociates.
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The prices under the Gove contracts
for both bauxite and alumina are not di-
rectly related to prices prevailing in oth-
er countries and under other contracts,
since they are set according to a pre-
determined formula based on the cost
of production. One method of compari-
son, however, is with the average value
of total Australian alumina exports. In
doing so it is of course necessary to net
out of the published statistics the value
of exports of the Gove project. The re-
sulting calculations are shown in Table
2. For ease of comparison, the prices of
the Gove exports from Table 1 are rep-
roduced.

It is obvious that the price that result-
ed under the formula was relatively high
until about 1975—76, compared with
other alumina exports. However, it
should be noted that the Gove refinery
was not operating at full capacity until
about 1976, and it is to be expected that
the costs would be higher in earlier years
because of initial technical problems as-
sociated with the start-up of the plant. A
further cost factor was the substantial
increase in the price of oil after 1973.

Another point of comparison is with
the import price in the countries to
which the alumina is exported. This was
the crux of the dispute between the Ice-
landic Government and Alusuisse. To
do this it is necessary to adjust the pub-
lished cif figures to an fob basis, which
necessitates estimating freight and insu-
rance costs. The resulting calculations
are shown in Table 3.

As a check on the accuracy of these
calculations, the figures for 1982/83 in
this table closely approximate those
published by industry analyst James
King in Alumina Market Trends and
Prospects in 1983. He estimated cif
prices for 1982 and 1983 at 230 USD and
228 USD per tonne and fob prices at 210
USD per tonne.

It is now possible to see the very large
differences between the fob export and
import prices, on the basis of the esti-
mates in Tables 2 and 3. For ease of refe-
rence, the two sets of prices are repro-
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duced in Table 4. The total amount of
the difference between the two sets of
prices for the period 1973—84 amount-
ed to about 60 M USD. Since the Austra-
lian alumina exports to Iceland were
approximately 200 M USD during this
period, the unexplained discrepancy
amounted to an increase of about 30 per
cent. As noted, the smelter in Iceland
has accumulated losses of 107 M USDin

the period 1970—83, so the value of the
difference of the prices accounts for
over half of the losses.

From Australia’s point of view, the ex-
ports to Iceland represent only part of
the story, since the alumina exports
from Gove also go to a number of other
countries in which Alusuisse operates
aluminium smelters. According to in-
dustry analyst James King the alumina

Iceland imports of alumina from Australia, fob basis, 1973—84

Table 3

Imports (USD)
Year cif fob
1973 12 033 10 759
1974 26262 21 865
1975 27558 25 701
1976 20244 19 029
1977 18 214 16 970
1978 17 714 16 406
1979 25220 24 195
1980 32737 29 632
1981 26 234 24 042
1982 13 278 12 612
1983 34 250 31762
1984 30 764 28 256
Table 4

Tonnage Price (USD)
imported cif fob
126 749 94.94 84.88
195 207 134.53 112.01
169 911 162.19 151.26
130 958 154.58 145.31
113 164 160.95 149.96
113 988 155.40 143.92
142 461 177.03 169.84
145 900 224.38 203.10
110 591 237.22 217.40
58 520 226.90 215.52
144 470 237.07 219.85
147 508 208.56 191.56

Comparison of estimated fob export and import prices for Australia—

Iceland alumina trade, 1973—84

Export price

Import price

Value of difference

fob USD/t fob USD/t 000 USD
Year @ ?2) (2) — (1)) x tonnage
1973 79.71 84.88 655
1974 99.92 112.01 2 360
1975 113.37 151.26 6438
1976 109.15 145.31 4735
1977 103.70 149.96 5235
1978 100.34 143.92 4 968
1979 118.34 169.84 7 337
1980 161.00 203.10 6 142
1981 199.00 217.40 2 035
1982 171.00 215.52 2 605
1983 152.00 219.85 9 802
1984 142.00 191.56 7 310
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from Gove is exported to Iceland, Aus-
tria, Switzerland, Egypt, Norway, West
Germany and the United States.’

Unfortunately it is much more diffi-
cult to estimate alumina export prices
for these countries because Australia’s
trade with them is larger and the alumi-
na trade figures are not easily recog-
nizable. The official statistics published
by the United Nations, do however,
show reasonably similar cif values for
the imports of alumina over the period
1973—84 for most of the countries, with
the exception of Egypt (for which there
are no statistics). This also accords with
the information on prices published by
King.

Since it is not possible to estimate,
from official sources, the fob prices, the
same calculations as have been done for
Iceland cannot be done for the other
countries. However, since the fob export
price should be the same for all of the
destinations, then a rough estimate of
the losses to Australia through these
transactions can be derived. The total
exports to Iceland of alumina represent-
ed about 12 per cent of total exports to
Alusuisse from Gove, and the difference
between the values amounted to about
60 M USD. Therefore the approximate
value of the difference for all of the
countries amounted to about 500 M
USD for the period 1972—84. This is an
enormous unexplained discrepancy, or
what the Icelandic Government referred
to as an "increase at sea”!

The size of these figures illustrate the
problems associated with the contracts
for the export of alumina from Gove.
Renegotiating the export prices will
partly eliminate the problems, but a
large part of the difference occurs as a
result of the Alusuisse global account-
ing system, and the prices it decides to
charge its own smelters in different
countries for raw materials and other in-
puts. To the Alusuisse group it does not
matter if any particular subsidiary or af-
filiate is declaring a profit or aloss. The
important issue is the group’s overall
global profits and taxation payments.
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The Australian taxation
position of Austraswiss

From an individual country’s point of
view of course where profits and losses
are made is crucial, not least from the
taxation point of view. This is why it is
significant that Austraswiss has finally
been assessed for taxation by the Aus-
tralian Commissioner of Taxation. The
situation is outlined in the company’s
1984 Annual Report.

”During 1984 Austraswiss re-
ceived its first income tax Assess-
ment and is disputing those as-
sessments. The Commissioner of
Taxation, in purported use of his
discretionary powers under Sec-
tion 136 of the Income Tax As-
sessment Act 1936 and Article 9
of the Australia—Switzerland
Double Taxation Agreement, has,
for taxation purposes, used a
price for alumina higherthan that
received by Austraswiss and there-
by notionally increased the in-
come of Austraswiss for the years
1976 to 1979 by 100.641 M AUD.
Because of past accumulated tax
losses, tax is not payable on in-
come during the years prior to
1978 and the tax assessed as pay-
able on income, notional or oth-
erwise, during 1978 was 4.795 M
AUD. For the income year 1979,
tax assessed on income, notional
orotherwise, was 10.672 M AUD?’

The accounts of Austraswiss are reveal-
ing in many respects. With prices based
primarily onthe cost of production, the
company is unlikely to be highly profit-
able, which is clearly the intention of the
parent company. Inthe period 1972—80
trading surpluses amounted to 140.886
M AUD, and yet in the period 1974—84
group /osses totalled 29.443 M AUD.
There are a number of reasons for the
persistent losses by Austraswiss. An im-
portant one is interest payments and
foreign exchange losses associated with
the company’s large international bor-
rowings. In the period 1974—84 realised

foreign exchange losses amounted to
4797 M AUD, while unrealised losses
amounted to 49.85 M AUD. Interest
payments totalled 107.609 M AUD du-
ring this period. By far the largest com-
ponent of the company’s borrowings in
recent. years have been denominated in
Swiss francs, a currency which has gen-
erally appreciated against the Australi-
an dollar.

In this context it should be noted that
although the ultimate parent company
of Austraswiss is Swiss Aluminium Ltd
of Zurich, thereare a number of compa-
nies interposed in the shareholding
chain. One such company is Alusuisse
International NV, which is located in
the Netherlands Antilles, an important
tax haven for transnational corpora-
tions. No details are available as to how
the Australian operations relate to this
tax haven company, or indeed the other
tax haven subsidiaries of the Alusuisse
group.

It is likely that the dispute between the
Commissioner of Taxation and Austra-
swiss will continue for many years. Liti-
gation has already commenced with re-
spect to the first assessment, and the
matter will probably only be resolved
when the validity of the original assess-
ments and approvals is tested in the
courts.

Notes:

'See T Wilde, "Third World mineral
developement in crisis”, Journal of World
Trade Law, January—February 1985.

2 Metal Bulletin, 1981-01-20.
* Metal Bulletin, 1981-07-21.
* Metal Bulletin, 1982-09-07.
5 Metal Bulletin, 1985-01-18.

S ABS, Australian Exports, Country by
Commodity; IMF, Direction of Trade Sta-
tistics; OECD, Monthly Statistics of Foreign
Trade; UN, Commodity Trade Statistics,
World Trade Annual.

" The smelter in Egypt is state-owned. W
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The following is the full text from an ar-
ticle in the Swiss daily newspaper
Schweizerische  Handels  Zeitung,
1985-10-17. Italics by SHZ.

UNPLEASANT NEWS
Australian Tax Authorities
demand 17 million AUD from
Alusuisse subsidiary

Austraswiss (Swiss Aluminium Austra-
lia Ltd), held 100 per cent by Alusuisse
of Australia Ltd. (Holding), which mi-
nes bauxite and produces alumina in
Gove, Australia, under the management
of Nabalco (North Australian Bauxite
and Alumina Company, a 50 per cent
subsidiary of the Alusuisse Group), re-
ceived very unpleasant news in 1984
from the highest Australian Tax Com-
missioner: A tax assessment which is
based on different transfer prices than
those contracturally agreed upon in
1969 with the Alusuisse parent company
in Switzerland. Austraswiss, backed by
the Swiss parent, is fighting this tax
ruling with all resources at its disposal.

Background

In 1963, Alusuisse founded Nabalco Pty
Limited in Sydney, together with Aust-
ralian shareholders, for the purpose of
exploiting the bauxite deposits in Gove

o

and erecting an alumina plant. Today, it
manages the mining company Austras-
wiss which controls 70 per cent of the
mining rights in Gove. In 1969, it was
planned to invest around 200 million
Australian dollars; in 1984, the total in-
vested value represents the stately sum
of 1 billion Australian dollars. In 1969,
at the instigation of the conservative
Australian government then, a 20-year
contract was concluded between Aust-
raswiss and Swiss Aluminium Ltd in
which the purchase conditions for alu-
mina were regulated. Over the years the-
se conditions were observed:

e For many years the prices were higher
than those of the market, only in the last
2to 3 years have they beensomewhat lo-
wer that, not in the least, reflects a certa-
in discount which for such a long-term
contract can be viewed as quite normal
According to Werner Regli, Alusuis-
se’s head of finance, “no competitor of
Alusuisse has a long-term contract of
this type”.
e The then Minister of the Interior con-
firmed to Austraswiss on 6 November
1969 that the prices stipulated in the
contract for alumina were acceptable
and that the government had made cor-
responding legal dispositions, thereby
the mining in Gove could proceed in ac-
cordance with the contractual conditi-

The bauxite crushing plant at Gove (be-
low)

ons. The highest tax commissioner of
Australia (Tax Commissioner of the
Commonwealth) has now just simply
ignored these arrangements in an effort
to obtain from Ausstraswiss, retroactive
to 1976, tax income instead of accumu-
lated losses. By the way, Austraswiss re-
ceived this decision without the Tax
Commissioner having previously talked
with those responsible at Austraswiss.

Always in discussion

In the Group’s Ziirich headquarters,
Werner Regli makes no secret that trans-
fer prices always provide a tempting op-
portunity for tax officials to demand
adjustments. As you may recall, such a
public discussion also took place in the
case of Iceland. Regli admits that pre-
sently such discussions are also under-
way in the USA; however, thus far a
compromise could always be found.

Consequences for other companies

It is quite unusual that, in a country
which tries everything to attract foreign
investors, retroactive tax decisions of
the type described are made, without
previous consultation, by a government
Tax Commissioner provided with very
great powers. In the meantime, Austras-

Austraswiss
¥ changes

(In M AUD) 1984 1983 1984/1983 1976
Assets 294.4 293.8 0.2 253.8
Liabilities 141.2 172.5 —18.1 156.1
Profit 4.8 0.6 +70.0 0.8
Paid-up capital 140.0 140.0 0.0 125.0
Production in Mt

Bauxite

(incl inventory) 8.5 8.0 +6.2 6.6
Alumina 1.3 1.2 +0.8 1.0
Employees 940 917 +2.5 998
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wiss is no longer alone since also the
competitors, and companies in other
branches, among them Nestlé, received
bad news from the tax commissioner.
However, the chosen procedure could
have a rather discouraging effect on po-
tential foreign investors. All concerned
firms have appealed the decisions han-
ded down and corresponding procee-
dings are in progress. Presently, it is
completely open whether the Australian
authorities — the Treasury could dis-
miss the Tax Commissioner’s assess-
ments and try to reach a satisfactory ag-
reement with the companies — want to
pursue the judicial stages of appeal or
whether they are after all interested in an
settlement acceptable to all parties.

De facto claims

For Austraswiss, the tax decision means
that their proceeds for 1976—1979 wo-
uld be 100.64 million Australian dollars
higher than declared. Due to accumula-
ted losses before 1978, no payable taxes
would result for Austraswiss. But for
1978, the Tax Commissioner now wants
retroactively 4.8 million Australian
dollars and for 1979 10.67 million AUD.
In addition to the presumably owed
15.47 million AUD, there could be a 20
per cent fine assessed which would
amount to 1.36 million AUD by the end
of 1984.

Besides the transfer prices, the tax
commissioner thinks there is something
fishy about certain depreciation
methods. Regarding this point, thereis a
difference in interpretation of the
respective legislation and the Austra-
lian-Swiss Double Taxation Agreement.
But, with that, the claims list of the
commissioner is still in no way conclud-
ed. Both Austraswiss and Alusuisse fear
that he still could make subsequent
claims for following years beginning
with 1980.

Moreover, the claims by the
Australian tax commissioner will have
negative effects on the Australian-Swiss
Double Taxation Agreement. The Swiss
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federal tax administration could be con-
fronted with having to make a refund in
anamount about equal to the taxes to be
paid in Australia. An outlook that pro-
duces no joy in Bern. Anyhow, for the
time being, everything is in a state of
flux and a change to a somewhat milder
course by the Australian government
(negotiations for contract changes) is
not precluded. But, until then, the
Sword of Damocles continues to hang
over Austraswiss and as a result also
over Alusuisse. Since there is still hope
to find a solution, the auditors in
Switzerland did not yet see themselves
forced to a proviso. However, the
auditors of Austraswiss stated, “that the
implication due to the uncertain out-
come of the present proceedings and ap-
peal of the tax assessment permit no
definitive opinion”’

The management of Austraswiss
stated in the 1984 Annual Report, *that
the final decision on the judicial appeal

will be of monumental importance for
all companies which want to make long-
term investments in Australia’. Andrew
Powell (Managing Director of Austra-
swiss) declared to the ”Schweizerische
Handels Zeitung”: *A4s an Australian, I
always thought I lived in a civilized
country where the government honored
all obligations including those of form-
er governments. I do not understand the
position of the present government and
I will combat it and defend Austra-
SWiss”)

So far ”only Australian” was grap-
pled with. But now Werner Regli an-
nounced in Zurich that the next steps
will be taken in Bern at the Swiss Tax
Administration. As a consequence, for
the first time formal proceedings would
have to be opened between Australia
and Switzerland within the scope of the
double Taxation Agreement. But, politi-
cal pressure from Bern is also con-
ceivable, that could bear fruit!

From a correspondent in Switzerland
RMR has received the following infor-
mation relating to the conflict between
Alusuisse and the Icelandic govern-
ment:

On October 16, 1985 Mr A G Powell,
Managing Director of Swiss Alumini-
um Australia Ltd, sent a MEMO to all
Commonwealth Parliamentarians in
Australia. In this letter Mr Powell states
(point 8):

”8. Reference is made to a tax
claim in 1980 by the Icelandic
government against our parent
company, Alusuisse. The fact that
the Icelandic government settled
its claim against Alusuisse by ac-
cepting a US dollar 3 million cash
payment instead of pursuing its
tax claims is an indication that the
claims could not be substantiated.
The cash payment was made by

Alusuisse because its legal costs
were going to exceed 3 million
dollars and settlement made com-
mercial sense’

By this statement, Mr Powell, an
Alusuisse representative in Australia,
trespasses the agreement made between
Alusuisse and the Icelandic Govern-
ment in 1984 the so called Settlement
Agreement. In clause 9 of this agree-
ment it is stated:

”Neither Party shall issue any
press release or other similar an-
nouncement with respect to this
Settlement Agreement without
the consent of the other Party?’

It must be borne in mind, that the tax
dispute between Iceland and Alusuisse
was not brought to end by a judgement.
As long as this will not be done, the
former accusations have a moral stand-
ing.
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The following exchange of views took
place in the Australian Parliament on
November25th, 1985:

Bauxite and alumina

Mr Bilney — Has the Minister for Trade
seen reports that bauxite and alumina
sales from the Gove project in the
Northern Territory involving Swiss
Aluminium Limited have been made at
artificially low prices which have been
arrived at on a less than arms length
basis? In this connection I refer the
Minister to reports in the National
Times of 11—17 October which claims
to cover the history of this project, and
refer to the pricing policy by which at-
tempts were made to subvert Australia’s
national interests and its control over
this important commodity?

Mr Speaker — Order! I suggest that the
honourable member get to his question.

Mr Bilney — Thank you, Mr Speaker.
Can the Minister advise what action he
is taking in respect of these exports?

Mr Dawkins — I thank the honourable
member for Kingston for his question. I
take this opportunity to commend him
on his job in representing the Australian
government at a recent meeting of the
International Bauxite Association. He
was called upon to chair that meeting
held in Kingston, Jamaica. It is not the
first time that the honourable member
for Kingston has served his country with
distinction in Kingston, Jamaica. I
welcome this opportunity to refer to the
matter raised by the honourable mem-
ber because the bauxite and alumina in-
dustries are important industries for
Australia, representing some 1.5 billion
USD of export income, or some 5 per
cent of our gross income. It has been the
policy of this Government to encourage
mineral resource exports and to achieve
pricing levels which maximise the re-
turns for Australia. Unfortunately in
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some cases this has not been the case,
and in this particular case exports to
Swiss Aluminium Limited by its Austra-
lian subsidiary, Austraswiss and Gove
Aluminium Limited, a subsidiary of
CSR Limited, have been made at un-
reasonably low prices for several years.
This matter was brought to a head
recently when approval was sought to
reduce substantially the price of bauxite
being exported from the Gove project. I
have recently notified both companies
that these arrangements are not accept-
able and that I will continue to approve
exports only if they are made on condi-
tions which reflect fair and reasonable
long term market pricing levels.

The sales contract under which these
contracts take place predate the in-
troduction of export controls on bauxite
and alumina. They are based on prices
related to the cost of production and
certain contracts have pricing ar-
rangements which do not always achieve
what is accepted as a fair international
price. Since the mid-1970s successive
governments have pursued these mat-
ters with the company, Austraswiss, in
anattempt, through discussions, to have
it change the terms and conditions of
those contracts so that the prices can be
more fair and reasonable in market
terms. Whilst some changes were made
in 1977 in respect of bauxite, the com-
pany has been unwilling to address the
question of its more important con-
tracts in relation to the export of
alumina. As well, the company, Austra-
swiss, has beenreluctant — in fact, it has
refused — to indicate to the Govern-
ment the prices at which is on-sells its
bauxite and alumina and to whom. The
House will know that the annual reports
of Austraswiss have indicated that that
company has paid nocompany tax since
this project began in the 1970s. The
Commissioner of Taxation — this is
now a matter of public record — has
reassessed the company’s income for the
years 1976 to 1979 and has increased the
notional company income by 100 M

USD. He has provided assessments to
the company involving increases in in-
cometaxationof4.7M USDin 1978 and
10.6 M USD in 1979.

The company has steadfastly resisted
these attempts by the Commonwealth to
ensure that a fair price is received. Also
it has vigorously resisted attempts by the
Commissioner of Taxation to extract
taxation from this company. Indeed, its
strenuous attempts, using all legal
avenues available to it, have involved an
expense to both my Department and the
Australian Taxation Office in trying to
resist requests for information from this
company — requests which involve in-
formation provided to the Department
of Trade on a confidential basis by other
exporting companies. This is a shabby
story. It involves important issues as far
as Australia is concerned. The Com-
monwealth has an obligation to secure
from these projects the maximum bene-
fits for Australia. Whilst in relation to
the export of bauxite alumina I have
recently released some proposals for the
relaxation of export controls, we are not
prepared to relax those controls to the
point where Australia’s national interest
can be compromised. I have, as have my
several predecessors, given these com-
panies adequate opportunities to put
these affairs into order, to try to ensure
that areasonablereturn is received from
the export of these important commo-
dities. I am still prepared todiscussthese
matters with the companies, but I can
assure them that I will be prepared to
discuss these matters only on the basis
that we can secure a better return for
Australia and maintain the very strong,
reputation that these industries have in
the international market-place.

Source:

Official Records, pp 3560—1, House of
Representatives, ’Questions without not-
ice”, 1985-11-25. [ |

Raw Materials Report Vol 4 No 2



	Crough, Greg - Transfer pricing and alumina exports from Australia, RMR, 1986, Vol4No2.pdf
	doc04257720220106130811.pdf



